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'] oy in the year 2267, Me? * ert Macintoſh Advocate, 


having undertaken” to oppoſe; in the then enſuing. clec- 


tions, "George Dempſter of Nunichen, Eſq; member of 


parliament for that diſtrict of boroughs of which Cupar is one, 
left London, the place of his reſideny , came to Scotland, and 
declared himſelf candidate. & 

The annual elections of the res and town- council cf 
Cupar, in the year 1767, began on che 5th, and was concluded 
on the 16tn of October. 

Mr Macintoſh had been these ore that time, and had 
found means to aſſociate in his integelt Robert Geddic, one of 


the bailies, James Dalgleiſh, Elq; the ſheriff-depute, and Tohn 


Horſburgh ſheriff-clerk and ſheriff fabſtitute. 
Finding, as indeed he had reaſon to expect, Mr Dempſter”s 
intereſt well eſtabliſhed in this town, and, as would feem, his 
great object being to involve Mr Dempſter and his friends in 
Janis diſtreſs and expence, a ver uncommon and dei, Perate 
tyitem was undertaken and exe cutstſ b him and his aſſociates 
in che following manner. 8 
> A Ley "i A 3 


7 8 _ January 16. 1770. © 
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tate, p. 38. 
K. 


6th of Oct. 
1757. 


The purſuer's 
ir depones, That he was deacon. of the ſhoemakers of this bo- 


tion on the “ rough, for the year preceding Michaelmas laſt, and was re- 


5 


Under the pretence of making an inquiry concerning the crime 
of bribery, of which he had zccuſed Mr Dempſter and John 
Baxter of Leckiebank, Elq; provoſt of the town, Bailie Geddie, 
upon the th of October, publiſhed a proclamation, offering a 
reward of L. 100 to any perſon who would diſcover ſuch brilze- 
ry; and at the ſame time, Mr Macintoſh and he, and the 
thin erected a tribunal of inquiſition, before which the 
brought almoſt every perſon of the town, young and old, male 
and female, who were ſeized by the ſheriff-officers, without 
any formal citation, dragged before thete i ort, and ex a- 
mined upon oath concerning their own as well as other people's 
conduct in what concerned the election then going on, their 
promites, engagements, and conferences with the candidates 
and their friends; and if the pritoners refuſed to {wear, or to 
anſwer the unproper queſtions put to them, they were threat- 
enced with commitment, and fome of them actually committed 
to gaol. 5 

Ihe petitioner, as being a friend of Mr Dempſter, was a- 
nong the firſt objects of the reſentment of Mr Macintoſh and 
his party, and on the 6th of October, being the night before 

the election of the magiſtratęs, was carried by a heriiofficer 
before Bailie Coddie as nd acintoſh, in the houſe of Tohn 


Thomſon, one of their partiſans, where he was told he was to 


give his oach in a precognition with regard to bribery and cor- 
ruption in the trade's election. He remonſtrated againſt the 
irregularity of this procceding 3 but Mr Macintoſh having the 
ſanction of a magiſtrate's preſence, obliged him, under the fear 
of impriſonment, to take an oath, which, as taken down by his 
era ors, appears in the following terms. 
Cußar, 6th of October 1767. Compeared James Sibbald, 

« deacon of the ſhoemakers, and preſent convener of the 
« trades of Cupar, who, being ſolemnly ſworn and examined, 


6 elected into that office at the late election, when he was alſo 
« elected into the office of convener; and that, by virtue of his of- 
« fice, as deacon, he is a member of the town- council. Depones, 
4% That he knows that George Dempſter, Eſq; preſent member 
« of parliament for this diſtrict of boroughs, and Robert Mac- 


« intoſh, Eſq; Advocate, have declared themſelves 9 
| 5 ants 7: 
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&« for repreſenting the ſaid boroughs in the next parliament, 
« the deponent having been preſent at ſeveral meetings of the 
members of the cown=council, called together by invitations 
„from the ſaid two gentlemen reſpectivel „; in which meet- 
“„ ings he heard them ſeverally offer their ſervices, and aik 
e the intereſt of the members, and their favour, in order to be 
+ cholen repreſentative at the next election tor parliament; 
and the deponent having been applied to perſonally by Mr 
« Dempſter and Mr Macintoſh for the fame purpoſe, both be- 
„fore and ſince his 1e-cletion as deacon, depones, That 
_« ſince his re- election, to wit, upon Thurſday, being the day 
after the ſame, the deponent was with Mr Macintoſh, in the 
„ honſe of Mr John Thomſon merchant in Cupar, when Mr 
„ Macy; arofh conver ſed with him, as one of thoſe Thom he underſtood 
fo be in his intereſt along with his other friends ; and at that time he, 
ce the deponent, did ſay to Mr Macintoſh, that he was inclined or 
5 diſpoſed——” When come this length, the petitioner diſ- 
covered their drift was to examine him as to his own con- 
duct and engagements : he therefore refuſed to proceed any 
further ; and hearing the voice of Katharine Hutchiſon, his 
wife, in the outſide of the room, and apprehending ſome per- 


ſons were uſing her ill, he ca. Sf, and did not return. | 


Upon the gth of October Mr Macintoſh gave in to the ſheriffog, 9 


a petition of the following tenor: 


ſubſtitutes, the petition of Robert Macintoſh, Eſq; Ad-K. 


vocate, ſheweth, That ſundry acts of corruption and bribery, and | 


other undue means, have been uſed and practiſed in the bo- 
rough of Cupar, by George Dempſter, E1q; and John Baxter 
provoſt of Cuper, by themſelves, and others their agents and 
aſſociates, for corrupting the members of the town-council 
of Cupar, who were in office at, and now are, ſince the late 
election upon Wedneſday laſt, the 7th of October current, to 
influence the election of a member to parliament for the ſaid 
borough of Cupar, and the other boroughs of the ſaid di- 
ſtrict, which is a high crime and offence againſt the laws of 
this realm. May it therefore pleaſe your Lordſhip, to take 
a precognition by the oaths of witneſſes, for bringing to light 


the ſaid Jets, that the offenders may be brought to trial ac- 
** cording 


1 


« Unto the Honour able the Sheriff-depute of Fife and lee, 


II. 


E 


e cording to Law. According to juſtice, ©c. (Signed) 


„ R. MacinTosn.” 
Upon this petition the ſheriff gave the following deliverance : 


* Cupar gth October 1767. The ſheriff having conſidered the 
within petition, appoints a precognition to be taken before 
the ſheriff, concerning the fats therein mentioned, to be taken at 
** Cupar this day, and any ſubſequent day or days; and grants 
Warrant for citing witneſſes for that effect. (Signed) 
« Jonn HorsBURGH, DO. 

Armed with this warrant, the ſheriff-officers were hunted out 
upon the inhabitants of the town ; and by virtue of it, the pe- 
titioner was, on the 19th of October, brought before Mr Horſ- 
burgh the ſherif{-ſubtlirute, Mr Macintoſh, and his party, 
who held their court in a public-houlſe ; where he was again in- 
formed of the intention of precognoſcing him; but he having 
declined to ſay any thing, Mr Macintoſh inſiſted, that he 


p. a.ſhould be committed to priſon for contempt. Mr Horſburgh 
b. k. however having ſome ſcruples to comply with this deſire, made 


aviſandum to the ſherift-depute ; and appointed the petitioner 


r. A. to appear perionayy before the ſheriff to-morrow, at 


«© T0 O clock forenoon, in the ordinary court- room,“ ec. 

The buſineſs of the precognitign with regard to other people 
having occupied Mr Macintoſh and the ſheriff very cloſely, 
they did not come round again to the petitioner till the 4th of 
November ; when, for a third time, he was apprehended by 
the ſheriff-officers, and carried before Mr Macintoſh and the 
ſheriff, to the tavern of Daniel Monro vintner in Cupar, about 

o*clock at night, and Katharine Hutchiſon, the petitioner's 

wiſe, who was alarched for his ſituation, followed him. There 
again he was put under examination upon oath, and his depo- 


567. ſition, as taken down by Mr Macintoſh, is in the following 
. 41: terms. Crupar 4th November 1767. In preſence of Mr james 


„ Dalgleiſh of 850 leraig, Advocate, ſherift-depute of Fife, 
«© compeared james Sibbald ſhoemaker, and preſent convener 
« of the trades of Cupar, witneſs, aged 48 years, married; who 
„being folemnly ſworn, examined, and interrogate, de- 
% pones, That he was re-elected deacon of the incorporation 
of ſhoemakers of Cupar, at the laſt Michaelmas election. 
„ Nepones, That he was preſent with ſome of his trade in the 
« houſe of Mary Anderſon, the night before the laſt election 


«« of 
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e of deacons : That at that meeting he ſaw Mr Macintoſh, and 
„ ſhook hands with him; and Wiſhed faces ſs ro his election. Depones, 
He does not remember of any particular expreſſions he uſed 
« to Mr Macintoſh ; and particularly he does not remember he ſaid 
& he was as good a fr ind as Mr Macintoſh had in that room ; but he 
„ the deponent has often ſaid, he did not know, but he might be as 
« good a friend as any Mr Macintoſh had. Depones, That he re- 
«© members of a converſation betwixt Deacon James Thomſon 
« fleſher in Cupar, and him the deponent, {ome time before 
the election of deacons; in which Deacon Thomſon ſaid he 
„ would not be for clipping convener Bertlet. To which the de- 
« ponent anſwered, That he had clipped him the year before, but he 
«* does not think, that he ſaid to Convener Bertlet and him would not 
« be on the ſame fide this year. Depones, That he was in Provoſt 
„% Baxter's houte, to the beſt of his remembrance, the night be- 
« fore the election of magiſtrates; and that he was in the Pro- 
voſt's room, and was called by one of the Provoſt's ſervants 
« to come and ſpeak to one; upon which he went to the foot 
« of the ſtair, where he found Deacon James Thomſon with 
« one Samuel Matters fleſher in Dundee; and that they were 
« reaſoning together, as is natural in the caſe of elections, the 
<« ſaid James Thomſon laying, That he could not leave his 
party that he had been of the Taſt year; upon which the de- 
„ ponent ſaid, V hat hindered him to leave his party as well as other's 
« an 
By the manner in which the petitioner was interrogated, as 
appears very clearly from the preceding oath, he plainly faw 
that Mr Macintoſh ſtill perſiſted in his plan of forcing him to 
{wear, not about acts of bribery by Mr Dempſter or Mr Baxter, 
which was the pretence, but about his own conduct and alled- 
ged promiſes; he again ſtopped, and would ſwear no farther. | 
At the ſame time ſome altercation ariſing between the petitioner's | 
wife, who loſt her temper at ſeeing her huſband uſed in this man- | 
ner, and thoſe whom ſhe underſtood to be the cauſe of it, Mr 
Macintoſh inſiſted with the ſheriff to commit both of them to gaol ; 
and warrants of commitment were immediately made out forstate. p. 3 
that purpoſe, and ſigned by the ſheriff, and both of them were“ _— 
committed accordingly, between twelve o' clock at night on the | 


| 4th, and one in the morning of the th of November. The 
B warrant. 
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37. Warrant for commitment of the petitioner bears, That the ſaid 
Katharine Hutchiſon, ſpouſe to the ſaid James Sibbald, who 
6 had, in the courſe 57 the ſaid examination, come in to the 
* room, and behaved in a molt contemptuous manner, and for 
% which a warrant of commitment had been granted againſt 
e her having again violently broke into the room, and the ſheriff 
© having ordered the officers to carry her off, he, the ſaid James 
15 Sibbald, did go towards the door, and under d to hinder 
« the officers from doing their duty, and having reſuſed to anſaver 
& the queſtions put to him, the ſheriff therefore grants warrant to 
« the ſheriff-mairs to incarcerate the perſon of the ſaid James 
« Sibbald, within the tolbooth of Cupar, therein to remain till 
% he be liberate in due courſe of law. Given, &c. (ſigned) 
% JAMES DaLGLEISH.“ | 

It ſhould have been above mentioned, that during the courſe 
ke, p. 16. Of all theſe examinations, not only were the whole queſtions put 
by Mr Macintoſh, but the anſwers were dictated by him to the 

clerk. . 

Immediately after this commitment, the petitioner took a pro- 
teſt againſt Mr Dalgleiſh, the ſheriff-depute, and all others con- 
te, p. 37-cerned, for wrongous impriſonment, and remeid at law. 

The petitioner remained 19. gaol till the r 2th, when he and his 
wite, and allo Alexander Rae maſon, a fellow-fufferer in the 
{ame cauſe, applied to the ſheriff for liberation, offering bail in 
terms of law; which petition was granted, by the ſheriff's war- 

=p . rf Leone in the tollowing terms, viz. © Cupar, I 2h November I 767. 

tion, 12th ©© The ſheriff having conſidered the foregoing petition, grants 

lov. 1757. © warrant to, and appoints the keepers of the tolbooth of Cu- 
par to ſet the perſons of the above James Sibbald, Katharine 

„ Hutchiſon, and Alexander Rae, at liberty, upon the ſaid 

James Sibbald, and Alexander Rae, each of them finding ſuf- 

l ficient bail, in the hands of the clerk of court, each under the 

penalty of 100 merks, to appear before the ſheriff, and an- 

„ {wer in the precognition ar the inſtance of Robert Macintoſh, Eſq; 

| Advocate, at any time when called for, within ſix months after 

„ the date hereof: and ordains the ſaid Katharine Hutchiſon al- 

« {9 to be ſet at liberty, upon finding bail to anſwer at any time 

„ within {ix months when called for. (figned) Ja. DALGLEISH.“ 
The purſuer thinking himſelf greatly aggrieved by this treat- 


ment, raiſed a procels before your Lordſhips, againſt Mr Mac- 
intoſh 


J 


1 

intoſh and Mr Dalgletſh, for injury, oppreſſion, and wrongous 

impriſonment; and againſt Mr Horſburgh, for exhibiting of 
certain papers; concluding againft the two firſt-named defend- 
ers for L. 200 Sterling of damages, with ſuch other ſum as your 

Lordſhips ſhould think fit to modify; together with L. 50 expen- 

ces of proceſs, and dues of extracting the decrect: and farther, 
that they ſhould be otherwiſe cenſured and puniſhed, to the 

terror of others to commit the like malverſations and oppreſſions 

in time coming. 

By appointment of Lord Montboddo Ordinary, condeſcendence 
and anſwers were given by the parties, and a proof was allowed. oth 
A ſtate of the proceſs having been afterwards made up in com- 
mon form, your Lordſhips were pleaſed to appoint memorials, 
which were given in accordingly. Thereafter your Lordſhips 
were pleaſed to pronounce an interlocutor in the following 
terms: Ihe Lords, before adviſing this cauſe, appoint the, 5th 
«© precognition within mentioned, taken at Cupar in October? 759. 
« and November 1767, and principal petition to the ſheriff 
for taking the ſame, to be tranſmitted to this proceſs, for the 
«« conſideration of the court.“ 

Ihis being done, your Lordſhips proceeded to hear, in your 
preſence, the council for the parties; and you were pleaſed 
thereafter, on the 20th of December 1769, to pronounce the 
following interlocutor. The Lords having adviſed the ſtate 2<th 1 
« of the procels, teſtimonies of the Wine adduced, writs 179. 
produced, memorials hinc inde, and heard parties procurators 
« thereon, find the libel relevant and proven; and therefore 
« find the within- mentioned Mr James Dalgleiſh, and Mr Ro- 
bert Macintoſh, defenders, conjunctly and ſeverally, liable 
to the purſuer James Sibbald in damages, which they modify 
e to L. 5 Sterling; and decern: And alto find the ſaid defend- 
«+ ork conjunctly and ſeverally, liable to the ſaid James Sib- 
I e expences of proceſs, of which appoint an account to 
«© be given in. 

This interlocutor, b 7 ſinding the libel relevant and proven, 
has juſtified the petitioner in bringing the complaint ; and 
therefore he hopes for your Lordſhips forgiveneſs in reſtating 


his caſe, on account of the ſmallneſs of the ſum awarded for 
damages ; 
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damages; which, on reconſideration, he flatters himſelf your 
Lordihips will think very inadequate to the in Pay he ſuffer- 
ed. 

Wich regard to the facts, the proof was full, and partics did 
not differ as to the material parts of it. Thoſe above ſtated 
were unqueſtionably proved by exhibits in proceſs, moſtly the 
defenders own production. The other circumſtances were ſo 
lately before the court, that it is thought unneceflary to trou- 
ble your Lordſhips with a recital of them. 

The defenders, for their defence, reſorted chiefly to a decla- 
mation againſt the crime of bribery, and to an encomium upon. 
the uſe of precognitions, in the diſcovery of crimes, which had 
always been in ule in this country, and without which crimi- 
nals would often go unpuniſhed. | 

Theſe were fine topics for the rhetoric of the defenders coun- 
cil; but, unluckily for them, had not any thing to do with the 
point in iſſue: For, with regard to the firſt, the purſuer had 
as little occaſion, as he had inclination, to defend the crime of 
bribery ; and he could the more heartily join in expreſſing his 
abhorrence of it, that he could not fee how, without undue in- 
fluence of this kind, the defender Mr Macintoſh could have the 
leaſt chance of ſucceeding in the election: at the fame time, 
that the petitioner could not help thinking, that much of Mr 
Macintoſh's abhorrence of bribery was mere affectation, becauſe 
he found he could not, even by that means, make his own views 
effectual. 

2dly, With reſpect to the uſe 3 . of een ens | 
that is the pre-examination of witneſſes, in order to the finding 
out circumſtances, to prevent trials from becoming abortive, 
when they are uſed for the ſake of juſtice, the purſuer there 
alſo can moſt heartily join iſſue with at defenders. But where 
precognitions are made uſe of, not in a regular and legal man- 
ner, not for the ſake of juſtice, but for the ſake of private re- 
ſentment, or to prejudicate civil cauſes, there the mode of expiſ- 
cating crimes may become a handle of the greateſt oppreſſion, 
and much more criminal than moſt crimes it may be made 


uſe of to bring to light. . 
As 


1 

As the petitioner's doctrine upon this point was not a little miſ- 
repreſented, both in the defenders papers and pleadings, he--] 
hopes for the court's indulgence, before coming to the particu- 
lar points upon which this cauſe turns, to make a few general 
obſervations upon Poco guru as they have been uſed in our 
law. 

Where crimes appear to have been committed, the uſage of 
pre-examining by inferior judges, ſuch perſons, as from circum- 
ſtances might be ſuppoſed to be able to give proper light to 
bring the criminals to trial, appears to have been very ancient ; 
and it is ncedleſs, in this place, to trouble your Lordſtüps with 
reciting authorities for what was undoubtedly the fact, and is 
well founded in ſound reaſon and good policy. How far theſe 
pre-examinations were generally taken upon oath, does not with 
certainty appear; nor is it material to inquire whether they were 
ſo or not where the witneſſes gave their oaths voluntarily. 

In 1661, by the 38th act of the firlt parliament of Charles II. 
in order more thoroughly, to ſettle the peace of the country at- 
ter the uſurpation, many powers were given to the juilices of 
peace ; and, among other things, it was enacted, . That at what 
time, and whenſoever one ſliall accuſe another perſon or per- 
ſons to be guilty of treaſon, murder, or other felony, blaſphe- 
my, inceſt, or any other heinous crimes, in ſuch cafes, the 
ſaid juſtice or juſtices, ſhall forthwith cauſe ſuch perſon or 
<«« perſons to be apprehended, and after inquiry made in the 
« cauſe, the ſaid juſtice or juſtices, if they find cauſe, ſhall com- 
mit the offender to priſon, or take ſufficient bail, if the caſe, 
„by the law, be bailable, and ſhall take the information of the 
party accuſing upon oath, and bind him to proſecute, and 
„ ſhall take the teſtimony or depoſition of the witneſles hkewite 
upon oath, and bind them to give an evidence, and ſhall allo 

take the examination of the party accuſed ; all which recog- 
© nizances, informations, depoſitions, and examinations, the 
« ſaid juſtice or juſtices ſhall certify to the next quarter ſeſſions, 
aſſizes, or criminal courts reſpectively, to the end that juſtice 
may proceed againſt them according to the law.“ 

There is no doubt, that by this act, juſtices of peace, for the 
lake of diſcovering and bringing to light the capital crimes thcre- 
in enumerated, and ſuch like crimes, were impowered to take pre- 


cognitions, and to adminiſter an oath to the perſons brought 
2 | C under 
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under examinations ; but it may be obſerved, the act does not 
go ſo far as to impower the juſtices, by commitment, to cornzfel 


fach per ſous to ſwear. 


However, in the arbitrary reign with next fol towed, 5 moſt 
oppreſiive ule was made of precognitions, and people were often 
compelled met carceris to depone, not only as to their knowledge of 
other people's actions, but alſo upon their own, and even in cer- 
tain caſes to declare their private thoughts and judgements ; and 
this was declared to be lac. 

At the Revolution, that happy zra for our conſtitution, the ſe- 
curity of perlonal liberty was a chief object. The convention of 
citates, which was a parliament, and their acts and orders de- 
clared to have the force of law, did, in the claim of rights, ſet 
forth the articles and conditions upon which they offered, and 
gave the crown ; and among theſe articles, they ſer down, 

Ihat the impoſing oaths, without the authority of parliament, 
is Contrary to law.” 

Again, in the articles of grievances, repreſ ented by the ſame 
convention of eſtates to the King, to be redreſſed in parhament, 
they ſtated ſundry of the chief articles of the incroachments 
upon their conſtitution in the preceding reign, and declared 
them grievances, and inconſiſtent with law. Among others, 
the abuſe of precognitions is ſtated in theſe terms, vi. 

„That the obliging the lieges to depone upon crimes againſt 
« delinquents, otherwiſe than when they are adduced in ſpe- 
cial proceſſes as witneſſes, is a great grievance.” 

Your Lordthips will obſerve, upon what circumſtance this 
article, which is very .cautiouſly penned, tpecially lays the gric- 
vance. It is not upon the examining of witneſſes in a precogni- 
tion; it is not upon the adminiſtering an oath to them, but it is 
pointedly laid upon 0B11GING THEM to depone ; and the peti- 
tioner will be bold to lay, that it reſts upon the moſt ſolid foun- 
dation. 

For your Lordſhips will conſider in what manner precogni- 
tions are uſually taken. They are taken with ſhut doors, remo- 
tis arbitris, The party under examination has no aſſiſtance, no 
council to adviſe him, or to put him on his guard when an un- 
lawful queſtion is put to him; and he is uſually obliged, not 
only to ſwear, but to ſign his oath; and if he is ill _ your 

Lordihips 
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judge to prevent his having proper evidence of it. 

Indeed, the inve. ng inferior judges with ſuch a power, 
ſeems inconſiſtent with the good policy of any free ſtate. For 
although now and then, by a witneſs reſuſing to fear, a crime 


may eſcape from juſtice, yet that would ſeldom happen, as 


men are not in general cli poſed to abet or conceal crimes; and 
the hazard in that refpect is leſs than the danger to liberty that 
would ariſe from giving ſuch a power to judges i in general. 

Such were the principles that influenced our. forefathers, who 
brought about the happy Revolution. They nad ſeen and felt 
the oppreſſion of arbitrary power, oppreſſion under the colour 
of law; and though we live in happier times, we ought to ſup- 
port the principles upon which they acted, it we with never to 
have their experience. | 

The defenders, in their general way of arguing, talked much 
of the practice and Sone but, in the firſts place, it is de- 
nied that the practice of putting witneſſes on oath in precogni- 
tions is general. It is very ſeldom uſed, except in crimes of 
the deepeſt die. Next, though the defenders were frequently 
called upon, they could not produce one inſtance, ſave the one 
now in queſtion, of a witnels in a precognition being commit- 
ted to priſon for refuſing to ſwear. 

Neither can it ſerve their argument, that the above-mention- 
cd article of grievances never was confirmed by any ſubſequent 
act of parliament in terms of it. There was no need of any 
ſuch act of parliament. The grievance reſted upon a ſimple 
circumſtance, which required no ſpecial or complex remedy, 
as the grievance did which produced the act 1701, againſt un- 
due delays in trials, and other like inſtances which might be 
mentioned. For putting an end to the grievance in queſtion, 
it was enough that the convention of eſtates declared it a grie- 
vance; and many of the other grievances then complained of, 
do now ſtand in that very predicament. 

The act of parliament of 1669, aſſerting the crown's ſuprema- 
cy over all perſons, and in all cauſes eccleſiaſtical ; the act of 
I 670, againſt ſuch who ſhall refuſe to depone againſt delin- 
quents ; the act of 1681, aſſerting his Majeſty's prerogative in 
point of juriſdiction: what law, what ſtatute, is there, repeal- 


by 


Lordſhips will obſerve, that it is entirely in the power of the 


ing any of theſe acts of parliament? They ſtand repealed only 
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by the claim of right, and the articles of grievances, and by the 
force of our free conſtitution eſtabliſhed at that happy period. 

Theſe obſervations, the petitioner has taken the liberty as 
ſhortly as he could to ſubmit to your Lordſhips, rather to avoid 
the miſrepreſentation which the defenders were pleaſed to make 
of his argument, than that there was the ſinalleſt occaſion to 
plead che point ſo high in the preſent caſe. 

For to come now to the circumſtances under which the preſent 
caſe appears, and ſuppoſing the petitioner were to admit, that 
where, for the ſake of juſtice, inquiry is made concerning the 
commiſſion of a crime, which appears clearly to have been com- 
mitted, a precognition may not only be taken upon oath, but a 
witneſs obſtinately refuſing to diſcover what he knows of the 
act of another, may be committed to gaol ; yet there is not the 
leaſt pretence for alledging any ng of taat fort in the * 
caſe. 

Not to remind your Lordſhips of what the court is well 
acquainted with, from the many complaints and proſecu- 
tions relative to this election, which have been brought at the 
inſtance of Mr Macintoſh, it is ſufficiently evident, fiom 
the proof in this caſe itſelf, that the precognition in queſtion was 
not undertaken for the fake of public juſtice, but merely to 
ſerve a political job. Who can ſuppole; that, for the ſake of 
public juſtice, Mr Macintoſh ſhould leave his affairs, and ſpend 
his time and money in the town of Cupar, taking a precogni- 
tion about bribery? The pretence is abſurd. Had public ju- 
ſtice alone been his motive, he would naturally have Cd to 
the Lord Advocate, and given him information of the crime: he 
would have waited till the two calendar months, the tune hmit- 
ed by law for bringing the civil action againſt the town's elec- 
tion, were elapſed ; after which there could be no ſuppoſition 
that he meant to prejudicate evidence in the civil action: but it 
is plain from the proof, that his view was the very reverſe; and 
having got one of the magiſtrates of the town, and the chief 

magiſtrate in the county, to be ſubſervient to his * his 


| dra appear to have been manifold. 


Firſt of all, your Lordſhips will confider the time . he be- 
gan this precognition, namely, the 6th of October, the day be- 
fore the election of the magiſtrates was begun, and ſeveral days 
befor the election of the council was completed, and ſome 


months before the election of the delegate. It is plain one of his 
objects | 


1 


objects was, by examining people as to their own and other 
people” s promiſes, or ſceming promiſes, to entangle them in the 
giving their votes in the election of the magiſtrates, council, 
and deleg ate, and even to lay a foundation to challenge their 
votes. 

24, Having it in view to raiſe the civil action, which he at- 
terwards raued for reducing the election, it is evident he want- 
ed to find out for that end, evidence and materials, by a pre- 
cognition, which the law has ever condemned in a civil cauſe, 
and holds as a prejudication of evidence. That theſe were clear- 
ly his views, appears pait all manner of doubt. Firſt of all, in the 
examination before Bailie Geddie, which is above quoted, 
the only queſtions he put, when he comes to cloſe quarters, 
related to promi ſes or engagements, which he alledged the peti- 
tioner had made him. The anſwer made by the petitioner ſhows 
this, and ſtands in theſe words: Depones, ** That ſince his re- 
election, viz. upon Thurſday, being the day after the ſame, 
«© the deponent was with Mr Macintoſh in the houſe of Mr 
«© John Thomſon merchant in Cupar, when Mr Macintoſh con- 
„ yerſed with him, as one of thoſe whom he underſtood to be 
« in his intereſt, along with his other friends; and at that time 
„ he, the deponent, did ſay co Mr Macintoſh, that he was in- 
« clined or diſpoſed' - At which words the petitioner very 
properly broke off, and would anſwer no more. 

Your Lordſhips will next conſider the ſtyle of the petition 
by Mr Macintoſh to the ſheriff for taking a precognition, which 
; dated the gth of October, the day before the election of 
the council was completed. It ſets forth, ** That ſundry ads 
* of corruption and bribery, and other undue means, have been uſed 
and practiſed in the borough of Cupar, by George Demp- 
* ſter, Eſq; and John Baxter provoſt of Cupar, by t 1 
« and others,” &c. for corrupting the members of the town- 
council of Cupar, &.; and it prays a precognition for bringing 
to light the ſaid facts. The common ſtyle of petitions for a pre- 
cognition, always mentions ſome eriminal action committed, 
and ſpecifies the particular facts with relation to time, perſon, 
or place: but here there is no ſuch thing; no fact, no time, 
no perſon, no place, is ſpecified ; but only in general, that 
theſe two gentlemen were guilty of bribery, and that Mr 
Macintoſh wanted to find it out, He might as well m_— ſet 

orth, 
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forth, in his petition, that the two gentlemen complained upon 
had been guilty of fundry acts of adultery, and then ſet up an 
inquiſition, by examining all the women in the town, not on- 
ly as to their neighbours s, but as to their own private con- 
ferences with Mr Dempſter. Surely there never was ſuch a 
burleſque upon a petition for a precognition, except the ſhe- 
riff's deliverance upon it, appointing a precognition to be 
taken before the ſheriff concerning /e facts even men- 
33 

The next thing that will fall under your Lordſhips notice is, 
the petitioner's examination of the 4th November, which was 


taken upon the aforeſaid petition and warrant ; where it ap- 
pears, that leaving criminal acts by Mr Baxter or Mr Dempſter 


altogether on the left hand, (for not a ſingle queſtion was aſked 
upon that topic,) the petitioner was aſked only queſtions about 
his own and other people's engagements and promiſes to Mr 
Macintoſh, and his endeavours to entice Mr Macintoſh's friends 
to deſert him. He cdepones, © That he was preſent in the houſe 
of Mary Anderton, the night before the laſt election of dea- 
«© cons: That at that meeting, he ſaw Mr Macintoſh, and ſhook 
„ hands with him, and wiſhed ſucceſs to his eleftion.” Does 
not that anſwer import what queſtion was aſked him? Again, 
he depones, He does not remember he faid he was as good a 
„friend as Mr Macintoſh had in that room; but he has often 
„ ſaid, he did not know but he might not be as good a friend 
« as any Mr Macintoſh had.” Does not that anſwer import 


how the petitioner had been teaſed and twiſted, and how the 


examinator had ſplit hairs with him about converſations that had 
paſſed betwixt them? 

The remainder of his oath is about his endeavouring to draw 
off Deacon Thomſon from Mr Macintoſh's intereſt, and getting 
him to clip Convener Bertlet, another of Mr Macintoſh's friends. 
It is unneceſſary to trouble your Lordfhips with reciting the 
words which are above fully recited ; but it is clear, the ten- 
dency of the whole was to oblige the petitioner to give an ac- 
count of his own, as well as other people's conferences and en- 
gagements; and, in ſhort, to ſwear to his own turpitude. In this 
he refuſed to proceed ; and for that refuſal, he was, upon Mr 


Macintoſh's motion, committed to gaol. There he lay eight days, 
and 


ei 
and was not liberated „ till he found bail, under a penalty of 
loo merks, to appear before the ſheriff, and to anſwer in the 
«« precognition at the inſtance of Robert Macintoſh, Ei1q ; 
Advocate, at any time when called for within ſix months after 
' «© the date hereof,” 

The only apology pretended to be made for this commit- 
ment was, That the petitioner's wife had broke into the 
room, ſtamped with her foot, and uſed ſome indecent ex- 
«© preſlions, when it was propoſed to ſend her to gaol, ſaying, 
„If there was any there who would put her in priſon, ſhe 
«« would get a better man to take her out than him that pur 
«« her in, if he were even a lord of velvet, bidding them kiſs 
« her niery-nory, and clapping her hands at them, c.; and 
when the officers laid hold of her to put her in gaol, that 
the petitioner went towards the door, and endeavourcd to 
« hinder the officers from doing their duty.“ 

But in anſwer to this, in the firſt place, ſuppoſing it were 
true that theſe expreſſions had been addreſſed to the {heriff, 
(which, from the proof, it is not clear was the caſe ;) and were 
the preſent queſtion concerning the commitment of the petition- 
er's wife, which it is not, many things might be ſaid to alleviate 
her oftence. | 

There is no doubt the greateſt reſpect i is due to a judge in the 
exerciſe of his office; and that this reſpect ſhould be always 
maintained in the ſtricteſt manner. But was this judge at that 
time in the legal exerciſe of his office? was he in his court di- 
{tributing juſtice to his Majeſty's lieges? and was he there inſult- 
ed by a litigant, ollen with his deciſion? By no means: 
He ſtood at that time in a very different predicament. He was 
in a tippling-houte, making his office ſubſervient to a political 
job. He was holding a mock-court. If he brought himſelf 
into ſuch a predicament, had he reaſon to complain of receiving 
ſome abuſe from a woman overtaken by paſſion, when ſhe ſaw 

her huſband ill uſed? Where a man wilfully comes into a ſitua- 
tion, where he has reaſon to expect dirt will be flung, he can- 
not complain it ſome part of it ſhould hit upon him. 

But what is all this to the preſent queſtion, which 1s not with 
the petitioner's wiſe, but with the petitioner himſelf; and all 


that appears againſt him 1 in this reſpect 1s, that when he ſaw his 
wife 
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wife in a paſſion, and the officers lay hold of her, he ran to- 
wards the door, and cloſed with them. It was a ſudden motion, 


and very venial, eſpecially as it is not alledged, that he ſtruck 


the officers, or uſed any ſort of violence, or even continued a- 
bone a moment among chem, but immediately ſurrendered hin- 
ſelf and his wife to the ſheriff”s order. And your Lordſihips 
will obſerve, that though the warrant of commitment does in 
the preamble mention this circunitance; yet it is plain, that ic 
was not the real cauſe of his commitment. The cauſe of has 
commitment, as expreſſed in the warrant, was /is refuſing 70 


fjwear ; and this is confirmed by the terms of the warrant tor 


liberation, obliging him to find bail, not for any inſult to the 
ſherif, but to anſwer any time within fix months, in the pre- 
*© cognition, at the inſtance of Mr Macintoſh.” 

The facts being thus clearly eftablihed, the petitioner flatters 
himſelf few words will ſuflice to ſatisfy your Lordiluips, that 
the ſum awarded by your Lordilnps for the injury and oppreſ- 
ion the petitioner has ſuffered, is altogether inadequate to the 
injury. In cftimating the extent of a reparation in matters 
of this kind, the bare indemnification of the ſufferer is never 
held to be the rule. Even in that refpect, the deiender's loſs 
of his own time, his apprentices and journeyinen thrown idle, 
and his cuſtomers diſappointed, many of whom left him and 
never returned, will not near be made up to him by the ſum 
allowed. But all theſe are ſmall circumftances to the injury 
of incroaching on perſonal liberty. The pofleflion and ſecu- 
rity of perſonal liberty, which in law is held res Ineftimabilis, 
has ever been conſidered as among the greateſt injuries; and 
the reparation for an attack upon it has never been meaſured 
by the real pecuniary loſs of the ſuffering perton. In all in- 
juries there is a ſolatium, a vindictive damage, recogniſed by 
the law of every country. In our neighbouring kingdom, in 
the law of which one of the defenders is much verſant, a per- 
ſon of fo low a ſtation as a printer's devil, had L. 300 allow- 
ed him for a few hours confinement, though it was proved to 
have been by miſtake, and though he was well entertained | | 
while in the meſſenger's cuſtody. 

The petitioner might alſo mention, in our law, the caſe 
of Peter Lindſay againſt Andrew Roſs and the juſtices of 
Orkney, where, for ſome abuſive words againſt the juſtices ſit- 
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ting in judgement, a man, for being put upon the p 
and a ſhort impriſonment, though ſuffering no perſon 
mage by either; yet, in ſolatium was allowed L. 200. 
wiſe the caſe of Hay againſt Charles Elphinſton and o 
where the purſuer, for being wrongouſly adjudged imp 
and a ſhort impriſonment, though he was ſoon after re 
and diſcharged, got L. 200 damages. Other caſes will | 
your Lordſhips memory, and though none be preciſely like 
other, yet all tend to ſhew, that the mere damage atten 
the wrong is never the rule that determines a court of ju 
In ſuch caſes the court are alſo in uſe to conſider the abi 
circumſtances, and rank of the offenders. If the defenders 
conſidered in thoſe reſpects, your Lordſhips have one of t 
who, by his ſtation and office, was bound not only to kno 
law, but to defend it. The other, a gentleman educated in 
law of this country, and who, by his practice in England, 
know the law there, and how jealous that law is of every attz 
nay even affront, upon perſonal liberty. 
They are, beſides, men of ſuch fortune, that the ſum e 
tained in the concluſion of the ſummons, is an arrant trifle 
them, even if your Lordſhips can ſuppoſe that it is to come 
of their pockets. But whoever is to pay this, it is a hard caſe, z 
man ſhould have it to boaſt, he can ſport as he pleaſes with 
perſonal liberty of the citizens of the royal boroughs | in SC 
land, for paying the trifling penalty of L. 5. 


May it therefore pleaſe your Lordſhips, to alter your foreſaid inte 


cutor, in ſo far as it reſtrichs the damages 40 L. 5; and to find 


defenders liable in the damages ſpecified in the concluſion of the 10 
mon; and to dccern. 


According to juſtice, Kc. 
JOHN SWINTON union. 


